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The Health and Care Bill 

The government has today published the Health and Care Bill. This briefing sets out an overview 

of proposals, a summary of the key parts of the Bill as well as NHS Providers’ view on these 

provisions. We have focused on the areas of particular interest to members and where we will 

seek to influence the Bill as it progresses through parliament. If you have any comments on the 

proposals that you would like to help inform our work on the Bill, please contact Cath 

Witcombe, public affairs manager, and Finola Kelly, senior legislation manager.  

 

Overview 

• The publication of the Health and Care Bill follows a limited set of proposals for legislative change 

originally brought forward by NHS England and NHS Improvement (NHSE/I) in autumn 2019 

before the COVID-19 pandemic. These were further developed in the Integrating Care 

consultation with regard to system working and, most recently, in the Department of Health and 

Social Care’s (DHSC’s) Integration and Innovation white paper published in February this year. It 

also incorporates proposals for the Health Service Safety Investigations Body which were part of 

previous legislation which did not make it on to the statute book during a previous session of 

parliament.  

• The majority of the Bill is focused on developing system working, with integrated care systems 

(ICSs) being put on a statutory footing. It also formally merges NHS England and NHS 

Improvement, and gives the secretary of state a range of powers of direction over the national 

NHS bodies and local systems and trusts. Other measures proposed include putting the 

Healthcare Safety Investigation Branch (HSIB) on a statutory footing; a new legal power to make 

payments directly to social care providers; the development of a new procurement regime for the 

NHS; and a new duty on the secretary of state to report on workforce responsibilities. 

• The government has stated that the Health and Care Bill will allow it to build and shape a health 

system that is better able to serve the people of England in a fast-changing world. Its intention is 

to create a system that is more accountable and responsive to the people that work in it and the 

people that use it. We support this direction of travel and the opportunity the Bill presents to 

design the right system architecture that will deliver sustainable high-quality care for the future. 

We believe there are a number of improvements that can be made which will make this the 

transformative piece of legislation the government wants it to be.  

mailto:catherine.witcombe@nhsproviders.org
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https://www.england.nhs.uk/publication/integrating-care-next-steps-to-building-strong-and-effective-integrated-care-systems-across-england/
https://www.gov.uk/government/publications/working-together-to-improve-health-and-social-care-for-all
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• The Bill introduces a two-part statutory ICS model, with an ICS in future comprising an integrated 

care board (ICB), bringing together the organisations that plan and deliver NHS services within the 

geographic area covered by the ICS (the white paper called this part the ICS NHS Body) and an 

integrated care partnership (ICP), bringing together a broad alliance of organisations related to 

improving health and care (the white paper called this part the Health and Care Partnership).   

• The Bill includes provisions which cumulatively amount to far-reaching powers for the secretary of 

state. This includes powers of direction over NHS England and the ability to intervene at any stage 

in local service reconfigurations. We are concerned to ensure the NHS’ clinical and operational 

independence and avoid the risk of political interference in the provision of services and will 

therefore seek appropriate safeguards to balance these powers.  

• The Bill gives NHS England the power to set capital spending limits for foundation trusts. We will 

be seeking to amend the current proposals by asking parliament to consider adding a number of 

safeguards which were previously agreed between NHS Providers and NHSE/I in 2019. 

• We welcome a new duty on the secretary of state to set out how workforce planning 

responsibilities are to be discharged, but believe that an additional duty should be added to 

the Bill to ensure the development of regular, public, annually updated, long-term workforce 

projections. There should also be a duty to regularly update parliament on the government’s 

strategy to deliver those long-term projections, including its approach to providing the required 

funding.  

• The Bill also includes a number of changes to local financial arrangements. This includes setting 

requirements to meet financial objectives and balance, with NHS England having the ability to set 

additional and mandatory financial objectives specifically for NHS trusts. While we support greater 

integration within health services and across health and care, in the event that local organisations 

believe an impossible task has been set it is important that the legislation also establishes clear 

routes for recourse. 

• We strongly support putting the Health Service Safety Investigations Body (HSSIB) on a statutory 

footing and setting out the framework for its conduct of safe space investigations so that the NHS 

can improve patient care and learn from when things go wrong. Nevertheless, we are keen to 

ensure that the Bill provisions genuinely enable the HSSIB’s independence, which is crucial to its 

ability to carry out its intended systemic safety role, as well as protecting the integrity of safe 

space. 

• As the country emerges from the pandemic, the NHS continues to face considerable challenges 

including in direct response to COVID-19; the backlog of care and restoration of elective care; 

persistent and severe pressures on the workforce; and the impact of prolonged under-investment. 

The impact of amending the legislative framework within which the NHS operates and the 
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additional burden this will create for the NHS and its staff should not be underestimated at this 

time.  

• We will continue to work with the government, parliament and stakeholders as the Bill progresses, 

highlighting where we believe the legislation could be improved and amended. It will be vital for 

the government to continue listening to the views of those on the frontline to ensure the 

proposals best support the NHS and the patients and service users it cares for. 

 

At 135 clauses and 16 schedules the Health and Care Bill is a long piece of legislation. It is divided into 

6 parts covering the following areas:  

 

Part 1 – Health service in England: integration, collaboration and other changes  

Part 2 – Health and adult social care: information 

Part 3 – Secretary of state’s powers to transfer or delegate functions  

Part 4 – The Health Services Safety Investigations Body 

Parts 5 and 6 – Miscellaneous and general  

 

Part 1 – Health service in England: integration, collaboration 
and other changes 

NHS England (clauses 1-11; schedule 1) 

Summary  

These clauses made a number of provisions to NHS England and its ways of working. This includes:  

• renaming the NHS Commissioning Board to NHS England 

• giving the secretary of state the power to veto any proposal from NHS England on the 

commissioning of specialised services 

• making it easier for the secretary of state to change the mandate in-year  

• introducing a duty on NHS England to have regard to the likely effects of making any decision to 

exercise its functions on: 

o the health and well-being of the people of England 

o the quality of services provided, changes to prevention, diagnosis or treatment  

o efficiency and sustainability across the NHS.  

 

Further provisions include:  

• Broadening the powers of NHS England to give assistance and support to any provider of NHS 

services or any body carrying out the functions of the NHS (this includes integrated care boards 

(ICBs) and non-NHS bodies providing NHS services).  
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• Enabling NHS England to give directions to one or more ICBs in respect of any of the ICB’s 

functions and payments. Enabling NHS England to give directions to one or more ICBs in respect 

of any of the ICB’s functions and payments. Regulations may be made limiting this power. The ICB 

becomes liable for any tort arising from the direction.  

• Extending the right to be included in public involvement and consultation to carers and 

representatives.  

 

In addition: 

• NHS England will be subject to a duty to prepare consolidated accounts for NHS trusts and 

foundation trusts and submit them to the secretary of state, the comptroller and auditor general 

and submit them to parliament along with any report of the comptroller and auditor general upon 

them.  

• The secretary of state will have the power to direct NHS England to use payments made to it for 

the purpose of integration and to direct how such payments may be used. NHS England will also 

have the right to make payments to ICBs in respect of integration.   

• The power of the secretary of state to make regulations in respect of payments for quality will be 

removed and such payments will in future be able to be designated by direction.   

• The right of NHS England to accept secondments from designated bodies is extended. 

 

Key clauses and NHS Providers’ view 

Clause 3: NHS England mandate  

This clause removes the requirement for a mandate to be set before the start of each financial year. 

Instead, a mandate can be set at any time and remain in force until is it replaced by a new mandate.  

The statutory link between the mandate and the annual financial cycle will be removed and the Bill 

proposes that NHS England’s annual limits on capital and revenue resource be given statutory force 

through the financial directions.   

 

NHS Providers’ view 

There is a logic to creating the potential for a longer running and more strategic mandate. However, 

there is also a need to maintain the link between the ‘asks’ of the NHS and the resourcing envelope 

available and to avoid a situation where priorities could change within a year (or any timeframe), and 

potentially be unfunded. These proposals will remove the duty to set NHS England’s capital and 

revenue resource limits in the mandate itself. Instead, these limits will be set within the annual financial 

directions that are routinely published, and which will in future also be laid in parliament. There is a 

risk that disconnecting the mandate from financial planning could lead to inadequate funding, leaving 

the NHS unable to deliver on government priorities. 
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Clause 4: NHS England: wider effect of decisions 

This clause places a duty on NHS England to have regard to the likely effects of making any decision 

to exercise its functions on the health and wellbeing of the people of England; the quality of services 

provided; changes to prevention, diagnosis or treatment; and efficiency and sustainability across the 

NHS. NHS England must produce guidance as to how it will exercise this duty. 

 

NHS Providers’ view  

This clause requires NHS England to have regard to the ‘triple aim’ duty, which will also apply to ICBs, 

trusts, foundation trusts (see clauses 15, 43 and 56). This clause seeks to legislate for decision-making 

which balances health and wellbeing, the quality of services, and efficiency and sustainability within a 

constrained resource envelope. While in many ways this reflects the status quo, this clause does 

offer a new legal basis for decisions and could be used to justify greater expenditure on some services 

rather than others. Our expectation is that such decisions would always be clinically-led and evidence-

based, but this may nevertheless be concerning for patient groups with rare diseases or for services 

which have been subject to local variation in the past. This clause may also become of greater 

concern should the clinical and operational independence of the NHS become diminished as a result 

of the proposed strengthened powers of direction for the secretary of state. We would welcome 

members’ views on the practical impact of this clause, including how it may impact commissioning 

decisions and services. 

 

Clause 9: Funding for service integration  

This makes provision for a fund for the integration of care and support with health services, known as 

the Better Care Fund (BCF), and allows for the secretary of state to provide directions requiring NHS 

England to use a specified amount of this annual payment for purposes relating to service 

integration. Where the secretary of state has given a direction about the use by NHS England of the 

annual amount, NHS England may direct ICBs that a designated amount of the annual payment is to 

be used for purposes of service integration.   

 

NHS Providers’ view 

We understand that this is a technical amendment to decouple the BCF from the NHS England 

mandate, rather than to fundamentally change the focus of the BCF.  
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Integrated care boards and Integrated care boards: functions (clauses 12-
19; schedules 2 and 3) 

Summary 

Integrated care systems (ICSs) currently operate as health and care organisations working together as 

coalitions of the willing to coordinate, integrate and plan services, with a view to improving 

population health and tackling health inequalities. The Bill introduces a two-part statutory ICS model, 

with an ICS in future comprising:  

• an integrated care board (ICB), bringing together the organisations that plan and deliver NHS 

services within the geographic area covered by the ICS (the white paper called this part the ICS 

NHS Body) 

• an integrated care partnership (ICP), bringing together a broad alliance of organisations related to 

improving health and care (the white paper called this part the Health and Care Partnership).   

 

This chapter of clauses and its schedules amend the National Health Service Act 2006 to describe the 

composition, constitution and functions of ICBs. The ICB will take on the commissioning functions and 

duties of clinical commissioning groups (CCGs), which will be abolished on the same day that ICBs are 

established as corporate bodies (clause 13). The CCG(s) within the system footprint must consult with 

relevant parties and propose the first ICB constitution, taking into account any guidance published by 

NHS England.   

 

An ICB will have several duties (clauses 15 and 19), including but not limited to: improving the quality 

of services, reducing inequalities in access and outcomes; promoting integration between health, 

social care and wider services, and having regard to the ‘triple aim’ of better health for everyone, 

better care for all and efficient use of NHS resources. Further, ICBs must ensure patients and 

communities are involved in the planning and commissioning of services; NHS England must publish 

guidance for ICBs on the discharge of their functions; and ICBs must have regard to this guidance.   

 

The composition of an ICB will, at a minimum, consist of a chair, chief executive and at least three 

other members. One of those members is nominated by NHS trusts and foundation trusts, one by 

general practice and one by local authorities (LAs) providing services within the ICB footprint. Beyond 

that, local systems will have the flexibility to determine any further membership. NHS England will 

appoint the ICB chair and have the power to remove them, with secretary of state approval in either 

instance. The ICB chief executive will be appointed by the chair, with NHS England approval. The chair 

will approve the appointment of ordinary members (that is, member other than the chair or chief 

executive). Each ICB must publish its constitution, which should set out how members are to be 

appointed and by whom, and the process for nominating ordinary members (schedule 2). The 
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constitution must also provide for committees or sub-committees of the ICB to be formed. NHS 

England will publish guidance in relation to the selection of candidates.  

 

Clause 19 (along with schedule 2) further sets out that the ICB and its ‘partner’ trusts and foundation 

trusts must prepare a five-year plan (with regard to and in consultation with relevant Health and 

Wellbeing Boards [HWBs] and their strategies) setting out how they propose to exercise their 

functions. They must also create a joint capital plan for a period specified by secretary of state. The 

ICB must prepare accounts and create an annual report. NHS England will conduct a performance 

assessment of each ICB each financial year. If NHS England deems an ICB to be failing or at risk of 

failure, NHS England will have powers of direction over the ICB (including prohibiting or restricting the 

ICB from delegating functions) and may terminate the appointment of the chief executive and direct 

others to exercise the ICB’s functions.   

 

The Bill confers a duty on ICBs to commission primary care, and NHS England may direct an ICB to 

exercise any of NHS England’s primary care functions (schedule 3).  

 

NHS Providers’ view 

The national role in developing system working  

We support the government’s ambition to embed the success of collaboration and system working, 

as especially seen during the COVID-19 response. However, some trust leaders are increasingly 

concerned about a mismatch between the pace and scale of change, and the sector’s capacity to 

carry out this major transformation at the same time as they are grappling with pandemic recovery. 

We urge flexibility around the timing of implementation, such as allowing for ICBs to take on 

functions when they judge themselves ready, enabling ICBs to exercise functions jointly with NHS 

England, and clarifying whether there will be a shadow implementation period.   

  

We are keen to see an enabling, flexible legislative framework that accelerates the current direction of 

system working. While the narrative in the white paper aligned with this approach, we are concerned 

that the provisions in the Bill and accompanying guidance from NHSE/I and DHSC to date risk 

undermining this intention. For example, the level of detail around the ICB’s membership, 

appointments and composition, alongside provision for an increased level of control and direction 

over ICBs from NHS England and secretary of state, indicates a shift further towards a tightly 

managed, centrally controlled NHS system architecture. Elsewhere in the Bill, for example, NHS 

England’s and the secretary of state’s duties to promote autonomy are removed (clause 62). This is 

framed in the context of greater collaboration, but we note with some concern that the explanatory 

notes position this removal as making way for the secretary of state’s powers of direction over NHS 



 

  

 

NHS Providers | ON THE DAY BRIEFING | Page 8 

England. We are worried that this tendency to centralise and direct will be passed down to ICBs in 

their leadership and culture. This conflicts with the principle that locally designed systems will best 

improve patient care and is liable to forcing attention upwards, rather than promoting subsidiarity.   

  

We are concerned that collective confidence in an ICB could be undermined by an excessively top-

down approach, which could hinder the opportunity and ambition of system working:  

• Schedule 2 states that an ICB chair will be appointed by NHS England with approval from 

the secretary of state and no involvement of the ICB members or wider system partners. This is 

concerning as the chair needs to have the confidence of the ICB and system partners. We urge the 

government to ensure a significant role for these bodies in the recruitment of the chair, even if 

powers of appointment lie elsewhere.   

• The Bill provides for NHS England alone, with approval of the secretary of state, to remove the 

chair from office. However, it seems probable in the medium term, as local arrangements develop 

and get underway, that an ICB chair may lose the confidence of the ICB and/or the organisations 

within the system. Where this happens there must be a role for the ICB board in initiating the 

removal of the chair and this needs to be addressed in the constitution. If the ICB cannot initiate 

the removal of the chair, this will potentially lead to conflict, a stalemate and potential disruption to 

services.  

• Schedule 2 makes the appointment of ordinary members subject to the chair’s approval. We 

believe the whole board should approve the appointment of ordinary members (not the chair 

alone), to maintain the principle of collective responsibility that is central to good governance.  

 

The role of the ICB and its relationship with local health and care bodies 

There must be clarity on how the accountabilities of all parts of a local health and care system align 

without duplication, overlap or additional bureaucracy. For example, some of an ICB’s duties as 

currently set out – such as the duty of quality improvement – risk overlapping with those of trusts. 

While we agree the board of an ICB will need to be formally accountable to parliament via DHSC and 

NHS England, the ICB should also see themselves as accountable to the communities they serve and 

the organisations within their footprint. There should be an obligation on NHS England in the Bill to 

set this out explicitly in future guidance. In addition, we see that the explanatory notes to the bill state 

that the ICB will be directly accountable for NHS spend and performance within the system. This does 

not appear to be explicit within the Bill, however, and we will seek clarity from the government as to 

the intentions here.   

  

We are pleased to see the reference to ICBs and trusts and foundation trusts jointly developing the 

system’s plan to meet the health needs of their population and jointly setting out how they will 
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exercise their functions to achieve that plan. We were clear in our discussions with DHSC and NHSE/I 

that this needed to be a joint endeavour, and we urge the government to extend the principle of co-

production to the development of an ICB’s composition and constitution. The consultation process for 

establishing an ICB and drafting an ICB constitution is currently framed as a CCG-led process, and 

therefore risks lacking appropriate consultation with trusts and wider system partners which would 

make it more robust. There needs to be a requirement in primary legislation for CCGs, trusts and 

wider partners to agree the composition and constitution of the ICB, as well as a statutory duty for the 

ICB to involve system partners in planning and commissioning decisions. There must be a 

requirement on NHS England to issue statutory guidance which ensures:  

• each ICB has a mechanism which enables the views of all trusts to be heard as part of the ICB 

decision-making process 

• each ICB has a robust process for agreeing the ordinary members 

• each ICB has a challenge mechanism for trusts, in extremis, to raise concerns to NHS England 

about the ICB composition, constitution and plans.    

 

We support the government’s stated aim in the white paper to reduce the bureaucratic burden on 

the health and care system, but are concerned about the ever-increasing demands that system 

working places on trust leaders’ time and moreover, that this will happen without any commensurate 

increase in resources. Taken together with the recent ICS design framework and system oversight 

framework, the statutory ICB risks creating an additional management and oversight tier rather than 

taking bureaucratic burden away. We are particularly concerned about how the relationship between 

trusts and ICBs is framed in the Bill. The clauses describe an ICB as a separate entity to its ‘partners’, 

rather than as a genuine partnership of all the organisations that contribute to health and care 

services and outcomes within the system. This model risks moving away from the founding spirit of 

partnership and the design principle of the ICS as a sum of its parts, and towards becoming a 

separate body managing those within it.  

 

Finally, CCGs have largely been repurposed into ICBs. We are concerned that this ‘lift and shift’ 

approach to repurposing leaves them open to the charge that the government is simply recreating 

CCGs on a larger footprint, rather than developing them into a broader strategic, population health 

planning function. It is clear that the purchaser/provider split is not being fully removed in the Bill, so 

the link between providers and commissioners in an ICB needs to be sufficiently improved and 

strengthened by having robust provider input into ICB decision-making.   
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ICPs and Integrated care system: further amendments (clauses 20 and 25: 
schedule 4) 

Summary 

The Bill states that an ICB and relevant LAs must establish a statutory joint committee for the system – 

an ICP – which will bring together health, social care, public health and wider partners. The ICP 

membership will include one member appointed by the ICB, one member appointed by each of the 

relevant LAs, and any other members appointed by the ICP. The ICP will be able to determine its own 

procedures locally.   

 

The ICP must prepare an ‘integrated care strategy’, building on the relevant joint strategic needs 

assessments (JSNAs) and considering the effectiveness of establishing section 75 arrangements. The 

ICP must have regard to guidance issued by the secretary of state. An ICP may include in this strategy 

a statement of its views on how the provision of health-related services could be more closely 

integrated with health and social care services. The strategy must detail how it will be delivered by the 

ICB, NHS England or LAs. There is a requirement for LAs and the ICB, in response and with regard 

to the integrated care strategy, to create a joint local health and wellbeing strategy.   

 

NHS Providers’ view 

We support the lack of prescription around the membership of the ICP on the face of the Bill and the 

principle of the ICP being a partnership of equals. However, if all relevant LAs, who are already 

represented in the ICB by a ‘partner’ member, are each involved in setting up the ICP and 

represented by individual members, without additional provider representation, there will be an 

inappropriate imbalance when establishing the ICP which undermines the principle of equal 

partnership.   

  

We support the creation of ICPs as joint committees rather than statutory organisations, and 

understand the rationale behind a separate body that brings the NHS in England, local government 

and wider partners together to focus on tackling health inequalities and the wider determinants of 

health. However, we note that this means an ICP’s functions and duties, and the liabilities that accrue 

from them, will fall to individual members of an ICP. This may become problematic if an ICP’s 

functions and duties conflict with the duties and liabilities of these individuals as directors, and there 

needs to be clarity as to where directors’ duties lie. There also needs to be clarity as the accountability 

of an ICP and its members in agreeing that strategy.   
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Integrated care system: financial controls (clauses 21-24) 

Summary 

These clauses set out the financial responsibilities of NHS England and ICBs. Each ICB must exercise its 

functions with a view to breaking even. Furthermore, each ICB and its partner trusts and foundation 

trusts must seek to achieve financial objectives set by NHS England, and operate with a view to 

ensuring that local capital and revenue resource use does not exceed the limits specified by direction 

from NHS England in that financial year. NHS England may give directions to an ICB and its partner 

trusts and foundation trusts to ensure that they do not exceed these limits. 

 

NHS Providers’ view 

Providers understand how the allocation and distribution of funding at ICB level can make a positive 

contribution towards the ‘triple aim’ of better health and wellbeing for everyone, better quality of 

health services for all individuals, and sustainable use of NHS resources. The ‘system first approach’ to 

financial management driven by the response to COVID-19 appears to have been a largely positive 

experience. 

 

However, it is important to reflect on what has worked well to date, and embed this in legislation (and 

guidance) to maximise the chances of the new financial regime being a success. As things stand, we 

are concerned that the Bill does not strike the right balance between embracing the opportunities 

presented by more collaborative working, and protecting ICBs, trusts and foundation trusts – and 

ultimately patients – when things do not go as planned. For example, in the event that an ICB, trust or 

foundation trust feels it has been given an impossible task – say if it is concerned that its funding 

envelope is insufficient to meet patients’ needs, potentially putting outcomes, quality of care and 

patient safety at risk – it is important that clear routes to recourse exist.   

 

It does not call into question the commitment of any of an ICB’s partners to recognise that legislation 

needs to make provision for those difficult situations which, at times, will be unavoidable as much as 

partners may regret this. As such, we would welcome the opportunity to work with DHSC and NHS 

England to explore what a reasonable system of checks and balances might look like. We want to 

ensure that if and when tensions arise, they can be resolved quickly, fairly and transparently.  

 

Furthermore, we urge the government to give careful consideration to the conditions needed to 

enable ICBs, and their partner trusts and foundation trusts, to collectively deliver financial balance. 

This will require an open and honest conversation ahead of the Comprehensive Spending Review 



 

  

 

NHS Providers | ON THE DAY BRIEFING | Page 12 

about the funding needed to fully recover from COVID-19, transform the NHS, and build greater 

resilience into the wider health and care system. 

 

Merger of NHS bodies (clauses 26-32; schedule 5)  

Summary 

Clause 26 abolishes Monitor, with schedule 5 making consequential amendments relating to the 

transfer of Monitor’s functions to NHS England. This fulfils the intention of DHSC to merge Monitor 

into NHS England to form a single body. Clause 27 places a duty on NHS England to minimise the risk 

of conflict between its regulatory and other functions, and managing any conflicts that arise. Clause 

28 adds to current provisions to require an impact assessment before modification of standard 

licence conditions in all providers’ licences or in licences of a particular description is allowed. Clause 

29 transfers powers from the Trust Development Authority (TDA) to NHS England and abolishes the 

TDA.  

 

NHS Providers’ view 

Overall, we support the move to merge Monitor and the TDA into NHS England and welcome the 

consistency and clarity it will offer. However, we note this raises a series of questions for the new NHS 

England as a single organisation that concurrently sets the national policy framework, supports 

improvement, and acts as a regulator. The merger removes the inherent tension deliberately created 

by the Health and Social Care Act 2012 which replicated a commissioner/provider split at a national 

level, and consolidates the direction of travel with NHS England seeking to operate as a more 

integrated body. However, while the Bill contains some useful provision for NHS England to manage 

conflicts of interest, this does not negate the fact that NHS England will be required to oversee and 

regulate the outcome of its own decisions. We will continue to work with DHSC and NHS England to 

understand the implications of this change in practice and what further safeguards may be needed to 

account for potential conflicts of interest between NHS England’s various functions and powers.  

 

Secretary of state’s functions (clauses 33-38; schedule 6) 

Summary 

These clauses set out a number of powers of direction for the secretary of state, including in relation 

to public health, NHS England, safety investigations and reconfiguration. A duty on the secretary of 

state regarding publication of an assessment of the workforce needs of the health service in England 

is also set out. 
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Key clauses and NHS Providers’ view 

Clause 33: Report on assessing and meeting workforce needs 

This clause sets out a duty on the secretary of state to publish, at least once every five years, a report 

describing the system for assessing and meeting the workforce needs of the health service in England. 

It also places a duty on Health Education England (HEE) and NHS England to assist the secretary of 

state in preparing the report, if asked by the secretary of state to do so. 

 

NHS Providers’ view 

The intent of this clause is to add clarity and transparency on roles and responsibilities within the NHS 

on workforce planning. This is a welcome step forward and acknowledgement of the multiple bodies 

involved in this work. However, this duty will also essentially act to set out the status quo. The NHS 

desperately needs a long-term workforce numbers plan setting out the desired future shape and size 

of the workforce. We have called for an additional duty in the Bill to ensure the development of 

regular, public, long-term workforce projections drawing on input from all relevant NHS arm’s length 

bodies, NHS frontline organisations such as ICBs and trusts, and expert bodies such as think tanks. 

These projections should set out, independently from ministers, on an arm’s length basis, the size and 

shape of the future workforce needed to deliver safe, effective, high-quality care and the estimated 

cost of delivering this workforce. There should then be a duty on the secretary of state to regularly 

update parliament, more than once a parliament, on the government’s strategy to deliver those long-

term projections, including its approach to providing the required funding. 

 

Clause 34: Arrangements for exercise of public health functions: arrangements; and clause 35: Power 

of direction: public health functions 

Clause 34 allows for any of the secretary of state’s public health functions to be exercised by NHS 

England, an ICB, a LA that has duties to improve public health, a combined authority, or any other 

body that is specified in regulations. Clause 35 allows the secretary of state to direct NHS England or 

an ICB to exercise any of the public health functions of the secretary of state, and provides for funding 

in relation to the functions to be exercised. 

 

NHS Providers’ view  

Existing legislation enables the secretary of state to delegate public health functions by agreement. As 

part of this, NHS England currently commissions a range of services, including national immunisation 

and screening programmes. However, the secretary of state cannot require NHS England or any 

other NHS body to take on a delegated public health function, which may mean that the secretary of 
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state will be unable to deliver an aspect of their duties. The proposed clause in the Bill provides the 

secretary of state with greater flexibility as to which body carries out public health functions.  

 

We support the introduction of flexibility for the secretary of state to direct NHS England to carry out 

delegated public health functions. We have previously highlighted the challenges associated with the 

LA commissioning of certain clinical public health services including health visiting, sexual health 

services and drug and alcohol services. Fragmentation and underfunding of services have 

undermined the ability of trusts, who are frequently commissioned to provide these services, to 

effectively deliver services and meet the needs of local communities. These services would be better 

placed to sit within the NHS and be commissioned alongside other clinical services, and so we 

welcome the opportunity for NHS England to play a greater role in commissioning services.  

 

While we support this proposal, changes to the delegation of public health functions must not be 

considered as a cure-all for challenges faced by public health. Underfunding of services will continue 

to present challenges, regardless of who is delivering services. Should any future proposal be brought 

forward under this power, we would emphasise the need for it to be subject to full and wide 

consultation with a range of partners both within and outside the NHS.  

 

Clause 36: Power of direction: investigation functions 

Clause 36 enables the secretary of state to direct NHS England (if they consider it in the public 

interest) or any other public body to exercise any of the investigation functions which are specified in 

the direction. The ‘investigation functions’ here are those carried out by the Healthcare Safety 

Investigation Branch (HSIB) under ministerial directions relating to its investigative functions and its 

additional investigative functions in respect of maternity cases.   

 

NHS Providers’ view 

Further clarity on this clause and how it works alongside Part 4 of the Bill and the work that the HSSIB 

would undertake would be welcome. In particular, it would be helpful to understand the intended 

approach to the maternity investigations currently undertaken by the HSIB. The HSIB has had a 

valuable role in identifying how NHS providers can sustainably and systematically improve the quality 

of their maternity investigations and then appropriately support those providers to make the required 

improvements. However, it remains important for these investigations to return to the NHS at an 

appropriate point to ensure proper accountability, to support a trust’s relationships with the affected 

families and staff, and to avoid the loss of skill within the NHS in carrying out such investigations. We 

also note that the explanatory notes state, ‘the Bill will establish a new statutory body which will 

largely replace the Investigation Branch’, and we will seek clarification as to the intent there. 
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Clause 37: General power to direct NHS England 

Clause 37 gives the secretary of state the power to direct NHS England in relation to their functions. 

There are exceptions to this power – the secretary of state cannot use the power in relation to the 

appointment of individuals by NHS England (including trusts and foundation trusts), individual clinical 

decisions, or in relation to drugs or treatments that the National Institute for Health and Care 

Excellence (NICE) have not recommended or issued guidance on as to clinical and cost effectiveness.  

 

NHS Providers’ view  

This is a key provision to note as it appears to signal a recentralisation of power and to open up the 

possibility of ministers’ involvement in aspects of the operational management of the health service. 

We are concerned that without appropriate safeguards in place, decisions might be reached based 

on political motivation rather than focused on the best interests of services and populations. The 

clinical and operational independence of the NHS must be maintained to ensure equity for patients 

within the service, best use of constrained funding, and clinical leadership with regard to prioritisation 

and patient care. We are concerned that there are no protections to mitigate against the involvement 

of the secretary of state in the day-to-day running of the NHS. This could arguably expose the 

government, any secretary of state, the service and patient care to undue, unmanaged risk.  

 

The clause indicates that a direction must include a statement that the secretary of state considers the 

direction to be in the public interest and that this should be published as soon as is reasonably 

practicable. We are concerned that the way in which the ‘public interest test’ has been drafted is a 

subjective test, applied by the secretary of state. This could leave the secretary of state able to 

intervene in individual funding allocations. We believe there needs to be further discussion about 

whether such broad powers are necessary and proportionate, and would also encourage setting out 

specific criteria that must be met and a ‘public interest test’ for the deployment of these powers.  

 

Clause 38: Reconfiguration of services: intervention powers; and schedule 6 

Clause 38 gives the secretary of state intervention powers in relation to the reconfiguration of NHS 

services. Arrangements are detailed in schedule 7, which places a duty on an NHS commissioning 

body (that is, NHS England or an ICB) to notify the secretary of state when there is a proposal to 

reconfigure services. It also places a duty on an NHS commissioning body, NHS trust or foundation 

trust to notify the secretary of state when a reconfiguration is considered likely to be needed. The 

schedule gives the secretary of state power to give a direction calling in any proposal for the 

reconfiguration of services. The secretary of state can then take on the decision-making role of the 

NHS commissioning body concerned (for example, whether a proposal should proceed or not or 

whether the proposal should be modified). It also allows for the secretary of state to retake any 
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decision previously taken by the NHS commissioning body. When the secretary of state has made a 

decision, they must publish any decision made about a reconfiguration and notify the NHS 

commissioning body concerned of the decision. 

 

NHS Providers’ view  

This gives wide ranging powers to the secretary of state to direct local service reconfigurations, and 

does so without appropriate safeguards. Decisions on local service reconfigurations are best taken 

locally by the organisations that are accountable for those services following meaningful engagement 

with local communities. While clarity and speed can be welcome in making such decisions, this should 

not be at the expense of local engagement and decision-making. The proposed powers risk 

undermining local accountability in the NHS, and local authority overview and scrutiny committees. 

They do not necessarily protect the best interests of patients and run the risk of political interference 

in the provision of local NHS services. In order to ensure that this power does not adversely affect 

services and patient care we believe that the following principles should be applied and set out on the 

face the Bill: 

1. Any secretary of state involvement should be fully transparent, with the right of the affected 

parties to make appropriate representation and the secretary of state’s intervention made against 

set, public, criteria 

2. There is an appropriate role for an independent body like the Independent Reconfiguration Panel 

to provide independent advice on detailed issues including the validity and importance of the 

clinical case for change 

3. There should be an appropriate threshold governing the level of reconfiguration where the 

secretary of state is involved 

4. There should be an explicit test that use of the power must maintain or improve safety before it 

can be exercised. 

 

NHS trusts (clauses 39-50; schedule 7) 

Summary 

A number of clauses in this chapter repeal redundant legislative sections, including some legislation 

which were never commenced – one example is provision in the Health and Social 2012 Act for the 

formal abolition of NHS trusts which was never commenced because the foundation trust pipeline 

was not completed as initially envisaged. This set of clauses also removes the power of the secretary 

of state to appoint trustees for an NHS trust to hold property on trust.    
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Clause 42 removes the exemption on NHS trusts to hold a licence from NHS England and requires 

NHS England to treat any new NHS trusts as if they had applied for a licence – effectively bringing the 

provider licence in line with the approach for foundation trusts.  

 

Clause 43 sets out a new duty, which applies to ICBs, NHS England and foundation trusts and trusts in 

England (the ‘relevant bodies’). This duty has been described by DHSC operationally as the ‘triple aim’ 

duty. ICBs and trusts will be under a duty when carrying out their functions, to have regard to all likely 

effects of their decisions on:   

• the health and wellbeing of the people of England 

• the quality of services provided or arranged by relevant bodies 

• the efficiency and sustainability of resources used by the relevant bodies.   

 

Decisions relating to services provided to a particular individual (for example individual clinical 

decisions or highly specialist commissioning decisions concerning an individual patient) are 

exempt from this duty.   

 

Clauses 44 to 47 and clause 49 effectively give NHS England existing powers previously held by the 

TDA (and/or the secretary of state) over NHS trusts. Clause 49 gives NHS England the power to 

appoint the chair of an NHS trust, replacing the secretary of state’s power here.   

 

Clause 48 means that an application by an NHS trust to become a foundation trust no longer requires 

the support of the secretary of state. However, authorisation may only be given for foundation trust 

status if the secretary of state approves the authorisation and NHS England is satisfied. This clause 

also gives NHS England the power to dissolve a trust on the approval of the secretary of state and 

allows NHS England or the secretary of state to make the order for dissolution, if either consider it 

appropriate to do so. Neither the secretary of state nor NHS England may make a dissolution order 

until after the completion of a consultation unless as a matter of urgency or following the publication 

of a final report from a trust special administrator.   

 

Clause 50 amends existing legislation such that NHS England, rather than the secretary of state with 

the consent of HM Treasury, may set financial objectives for trusts. As is the case now, trusts must 

achieve these objectives. Furthermore, objectives may apply to trusts generally, or to a particular trust 

or trusts of a particular description.  
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NHS Providers’ view  

For the most part, our understanding of this group of clauses is that it ‘tidies up’ existing legislation in 

line with the proposed direction of travel under a single, statutory NHS England – dealing in particular 

with the consequences of the merger of TDA with NHS England. It reinforces some degree of 

equalisation between trusts and foundation trusts in terms of the application of the provider licence.    

 

We are interested to see that the legislation leaves open the potential for NHS trusts to seek and 

secure foundation trust status. While we understand this is more of a convenience within the Bill than 

a policy expectation, we will of course explore this further with DHSC and NHSE/I colleagues.   

 

Trust leaders will be interested to review the proposed clauses on the new ‘triple aim’ duty which will 

apply to ICBs, trusts and the new NHS England. Our views are set out above (see clause 4), and we 

would welcome feedback on the anticipated practical impact of this clause on your trust and 

ICB. While the amendments to clause 50 are relatively minor, the clause needs to be viewed within 

the context of the wider changes to financial arrangements outlined in the bill (specifically clauses 21-

24 on ICS financial controls, and clause 66 and schedule 10 on the NHS payment scheme). At this 

stage, it is unclear how the clause will be implemented in practice – for example, the consequences 

that will be associated with a trust’s failure to achieve its financial objectives. This is something we are 

urgently seeking clarity on. 

 

NHS foundation trusts (clauses 51-57) 

Summary 

Clause 52 gives NHS England the power to set a capital expenditure limit on a foundation trust. 

Therein, NHS England has the power to establish an order to set a capital expenditure limit on a 

foundation trust for a defined period for which the order relates. It places a duty on NHS England to 

consult with the foundation trust before the order is made and requires NHS England to publish the 

order. The clause further imposes a statutory duty on the foundation trust not to exceed the capital 

expenditure limit, and sets the definition for capital expenditure in line with how capital is reported in 

the foundation trusts annual accounts. NHS England must produce guidance on the use of its power 

to make orders, and NHS England is required to consult with the secretary of state before publication 

of such guidance. The guidance will set out information about the circumstances in which NHS 

England is likely to make an order to set a capital expenditure limit for a foundation trust and how it 

will establish the limit. NHS England must have regard to the guidance when deciding whether to 

issue any orders to limit capital expenditure by foundation trusts, and to keep the guidance under 

review.  



 

  

 

NHS Providers | ON THE DAY BRIEFING | Page 19 

Clause 54 will allow an NHS foundation trust to carry out its functions jointly with another 

organisation. The Bill will create a new legal mechanism that will allow ICBs and NHS providers to 

form joint committees, or two or more providers, to make joint arrangements and pool 

funds. Guidance will also be issued on joint appointments. Parallel measures in the Bill will also make it 

easier for ICBs to commission services collaboratively with other ICBs and other system partners by 

permitting a wider set of arrangements for joint commissioning, pooling of budgets and delegation of 

functions.  

 

The other clauses here amend existing legislation in line with the creation of a single merged NHS 

England and seek to streamline licensing and parts of the transactions process. In summary:   

• Clause 51 means NHS England can treat existing foundation trusts and new foundation trusts 

created via merger as having applied and been granted a licence  

• Clause 53 means that foundation trusts will send their forward plans to NHS England rather 

than Monitor. Other amendments allow for greater flexibility on how accounts are to be 

prepared.   

• Clauses 55 removes the requirement that an application to merge a foundation trust with an 

NHS trust must be supported by the secretary of state. This clause would also place a duty on NHS 

England to grant the application if it was satisfied that necessary steps have been taken to prepare 

for the dissolution and the establishment of the new trust and the secretary of state approves the 

grant of the application. An application to acquire a foundation trust or a trust similarly no longer 

requires the support of the secretary of state. This clause introduces a new duty on NHS England 

to grant the application if it is satisfied that necessary steps have been taken to prepare for 

acquisition and the secretary of state approves the grant of the application.  

• Clause 56 removes the requirement for the grant of an application made by a foundation trust for 

dissolution to be based on the trust having no liabilities as currently set out in the National Health 

Service Act 2006. NHS England will also be required once the application for dissolution has been 

granted, to transfer, or provide for the transfer of, the property and liabilities (including criminal 

liabilities) to another foundation trust, a trust, or the secretary of state. It also imposes a duty on 

NHS England to include in the order a provision for the transfer of any employees of the 

dissolved foundation trust.  

• Clause 57 reflects and reiterates the new ‘triple aim duty’.  

 

NHS Providers’ view 

We have significant concerns regarding the clause on capital spending limits for foundation 

trusts. The clause in the Bill does not mirror NHS England and NHS Improvement’s September 2019 
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legislative proposal which was the result of detailed negotiations with NHS Providers on behalf of our 

foundation trust members. The clause also cuts across the Health and Social Care Committee’s 

unequivocal position that the power to set capital spending limits for foundation trusts ‘should be 

used only as a last resort’. We will ask parliament to consider adding the following safeguards to the 

Bill, which were agreed between NHS Providers and NHS England and NHS Improvement in 2019:  

 

1. The power to set capital spending limits for foundation trusts should be circumscribed on the face 

of the Bill as a narrow reserve power;  

2. Each use of the power should apply to a single named foundation trust individually;  

3. Each foundation trust’s capital spending limit should automatically cease at the end of the current 

financial year;  

4. NHS England should be required to explain why use of the power was necessary, describe what 

steps it has taken to avoid requiring its use and include the response of the foundation trust when 

publishing each order; and 

5. There should be a requirement for each order to be published in parliament, to ensure maximum 

transparency. 

  

NHS trusts and NHS foundation trusts: transfer schemes between trusts 
(clause 58) 

Summary 

This allows for NHS England to make one or more schemes to transfer property, rights and liabilities 

from a relevant NHS body to another relevant NHS body, such as an NHS trust or an NHS foundation 

trust. The clause allows NHS England to set out what steps need to be taken before an application 

can be granted and what should be included in the scheme.  

 

NHS trusts and NHS foundation trusts: Trust special administrators: (clause 
59; schedule 8) 

Summary 

This outlines the changes to the process and authorisation for the appointment of trust special 

administrators, including reporting mechanisms.   

 

 

 

 

https://publications.parliament.uk/pa/cm201719/cmselect/cmhealth/2000/200002.htm
https://publications.parliament.uk/pa/cm201719/cmselect/cmhealth/2000/200002.htm
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Joint working and delegation of functions (clauses 60-61; schedule 9) 

Summary 

This enables NHS England, ICBs, trusts and foundation trusts to exercise their functions jointly with 

each other and/or local authorities. It also enables trusts and foundation trusts to establish joint 

committees and pooled funds with other trusts, foundation trusts, NHS England and ICB(s), and/or 

LAs. NHS England may publish guidance for NHS bodies in relation to joint working and delegation 

arrangements.  

 

Collaborative working (clauses 62-65) 

Summary 

Clause 62 removes the secretary of state’s and NHS England’s duties to promote autonomy. NHS 

England will continue to function as an arm’s length body. The removal of this duty is to allow for the 

introduction of clause 36 (directions to NHS England) which gives the secretary of state the ability to 

direct NHS England in regard to the exercise of its functions.   

 

Clause 63 gives NHS England the ability to issue guidance concerning joint appointments between 

one or more NHS commissioner and one or more NHS providers; between one or more NHS body 

and one or more LA, or one or more NHS body and one or more combined authority. References 

here to NHS bodies mean NHS England, ICBs, trusts and foundation trusts. Ahead of publishing or 

revising any guidance, NHS England will be required to consult with appropriate organisations.  

 

Clause 64 introduces a new power for the secretary of state to make guidance on how the duty 

imposed on NHS bodies to co-operate with each other is discharged. It also imposes a duty on NHS 

bodies, except for Welsh NHS bodies, to have regard to this guidance. This clause also creates new 

powers which will impose a duty on NHS bodies and LAs (including Welsh NHS bodies and Welsh 

LAs) to co-operate with one another in order to advance the health and welfare of the people of 

England and Wales. It also inserts a new power for the secretary of state to make guidance related to 

England, and imposes a duty on NHS bodies and local authorities, except for Welsh NHS bodies and 

Welsh local authorities, to have regard to this guidance.    

 

Clause 65 amends the 2012 Act to specify the purposes for which Monitor (which this Bill proposes to 

merge with NHS England) may set or modify the conditions contained in the licences which any 

provider of health care services for the purposes of the NHS must hold. In light of the creation of the 

‘triple aim’ duty for NHS England, ICBs, foundation trusts and trusts, a new purpose for which licence 

conditions may be set or modified is being created, namely that of ensuring that decisions are 
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made with regard to all of their likely wider effects on the three factors which are included in the new 

‘duty to have regard to the effect of decisions'.   

 

NHS Providers’ view 

NHS Providers supported NHS England’s initial proposal in 2019 for a new ‘duty to collaborate’ in 

support of the aims of system working. We will seek views from DHSC colleagues as to whether the 

current wording of a ‘duty to co-operate' materially alters the intent of these clauses in any way.  

 

We note that clause 62 explicitly removes duties on the secretary of state and on NHS England to 

‘promote autonomy’. This reflects proposals elsewhere in the Bill to alter the relationship between the 

secretary of state and NHS England. Our position on the need to place much greater safeguards 

around many of the proposals on new powers of direction for the secretary of state are made 

elsewhere in this briefing. However, it is also worth noting that clause 62 similarly removes NHS 

England’s duty to promote autonomy. Although this is in line with the direction of travel for trusts and 

their partners as they embed more collaborative arrangements within local systems (and sits in 

contrast to the 2012 Act which actively promoted competition) we will continue to argue strongly for 

the need for clear lines of accountability within the system, including clear lines of accountability 

from trust boards for the quality of care they deliver, and as large employers. In our view 

organisational autonomy can exist alongside collaboration and co-operation.    

 

NHS payment scheme (clause 66; schedule 10) 

Summary 

Clause 66 and schedule 10 replace the national tariff with the NHS payment scheme and make 

provisions relating to the new scheme. The scheme will be published by NHS England, which will 

consult with ICBs and relevant providers across the NHS and independent sector. The scheme will set 

rules around how commissioners establish prices to pay providers for healthcare services for the 

purposes of the NHS, or public health services commissioned by an ICB or NHS England, on behalf of 

the secretary of state. The intention is to give the NHS more flexibility in how prices and rules are set, 

in order to help support more integrated care at local levels. 

 

Key clauses and NHS Providers’ view 

Schedule 10, paragraph 114D 

Paragraph 114D deals with objections to the NHS payment scheme. The key difference to the existing 

statutory objection process for the national tariff is that the Competition and Markets Authority (CMA) 



 

  

 

NHS Providers | ON THE DAY BRIEFING | Page 23 

will no longer have a role in reviewing objections. Instead, NHS England will make its own decisions 

about how to proceed. If it decides to make amendments that are, in its opinion, significant and unfair 

to make without further consultation, it must consult ICBs and relevant providers again. If it decides 

not to make amendments, it may publish the NHS payment scheme alongside a notice stating that 

decision and setting out the reasons for it. 

 

NHS Providers’ view 

The introduction of the NHS payment scheme represents a move away from mandatory national 

prices for many services to commissioners having a greater say over the prices they pay providers. 

Trusts generally support this direction of travel and welcome the opportunity to have more open 

conversations about the true cost of providing services. We are working with NHSE/I to ensure that 

trusts’ views are properly considered in the design of the NHS payment scheme (and that the benefits 

associated with the national tariff are not lost). 

 

At the same time, we are concerned that the changes proposed appear to represent a cumulative 

loss of independent oversight, particularly with the removal of the CMA as a route to recourse. This 

could potentially increase the risk of an unworkable NHS payment system being imposed on ICBs and 

their constituent organisations. We would welcome the opportunity to work with DHSC and NHSE/I to 

ensure that the right checks and balances are enshrined in law. 

 

Patient choice and provider selection (clauses 67-69; schedule 11) 

Summary 

These clauses revoke existing procurement and competition requirements. They also strengthen the 

current rules around patient choice by making it mandatory for regulations to contain provisions 

about how NHS England and ICBs will allow patients to make choices about their care, and provide 

NHS England with new powers to enforce patient choice requirements. The intention is to pave the 

way for a new NHS provider selection regime that moves away from competitive retendering by 

default in favour of a more collaborative approach to planning and delivering services.  

 

NHS Providers’ view 

We support the intention behind NHSE/I’s proposals for a new NHS provider selection regime as we 

agree that the current rules for procuring healthcare services can unnecessarily disrupt the provision 

of high-quality local services and impede effective planning over the longer term. We understand why 

the legislative changes put forward in the Bill are necessary. However, more broadly, we have 

questions and concerns about how the regime will operate transparently and robustly in practice, and 
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believe that the inclusion of an appropriately defined challenge function would be beneficial. More 

detail can be found in our April 2021 response to NHSE/I’s consultation. We are continuing to engage 

with NHSE/I as the regime develops and will keep members updated on our work in this area. 

 

Competition (clauses 70-73; schedule 12) 

Summary 

Clause 70 proposes to require NHS England to give the CMA regulatory information that the CMA 

may need to exercise its functions, or which would assist it in carrying out its functions. This includes 

information held by NHS England relating to patient choice, and oversight and support and 

recommendations about restructuring.  

 

Clause 71 introduces an exemption from Part 3 of the Enterprise Act 2002, removing CMA powers 

over trust mergers. Instead, NHS England, as the national body responsible for the NHS, will review 

mergers of NHS providers to ensure they are in the best interests of patients and the taxpayer.  

 

Clause 72 also removes Monitor’s competition duties ahead of the merger with NHS England to allow 

NHS England to focus more on improvement in the quality of care and use of NHS resources, and on 

the development of integrated care.   

 

Clause 73 will remove Monitor’s ability to refer contested licence conditions and tariff prices to the 

CMA. Instead, NHS England will make its own decisions on how to operate the licensing regime and 

the NHS payment scheme, in consultation with local leaders. 

 

Miscellaneous (clauses 74-78) 

Summary 

Clause 75 sets out requirements for Special Health Authorities (SpHAs) in relation to their accounts 

and auditing. Clause 76 repeals the powers of the secretary of state in the 2012 Act to make a 

property transfer scheme or a staff transfer scheme in connection with the establishment or abolition 

of a body by the 2012 Act, or the modification of the functions of a body or other person by or 

under that Act.  

 

Clause 77 abolishes Local Education and Training Boards (LETBs).  

 

https://nhsproviders.org/media/691202/210407-nhs-provider-selection-regime-response-final.pdf
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Clause 78 revokes section 74 of the Care Act 2014 and schedule 3 of the Care Act 2014. Schedule 3 in 

the 2014 Act deals with the planning of discharge of patients in England from NHS hospital care to LA 

care and support. In revoking schedule 3 here, the procedural requirements which require social care 

needs assessments to be carried out by the relevant LA before a patient is discharged from hospital 

are repealed. It also repeals provisions which enable the responsible NHS body to charge the relevant 

LA via a penalty notice, where a patient’s discharge from hospital has been delayed due to a failure of 

the LA to arrange for a social care needs assessment, after having received an assessment and 

discharge notice for an individual from the relevant NHS body.   

 

NHS Providers’ view 

The abolition of LETBs to an extent formalises existing practice given that they have been 

progressively reduced in number and in importance in recent years. LETBs have ceased to be used as 

the primary vehicle for collaborative conversations within areas and regions on local education and 

training needs, and workforce planning more generally. Their function has been partly replaced by 

the recent establishment of regional people boards, set up by HEE and NHSE/I. Most regional people 

boards are chaired by or have a significant representation of trust leaders, which should help to 

ensure the flow of local intelligence on workforce needs and planning into discussions. However, it 

remains to be seen how local and ICB and system level discussions around workforce planning are 

managed within and outside these forums. We also note the need for any local changes to be 

supported by a fully funded long-term workforce plan. 

 

It is important that arrangements to replace the function of LETBs – including through the 

establishment of regional people boards – do not repeat the mistakes made by the Care Act’s 

excessive centralisation of local workforce planning functions. The original rationale for establishing 

LETBs had been to “build a system that is responsive to the needs of employers, the public and the 

service at local level”. It is important this remains the aim, with an emphasis placed on the ability of 

trusts and other local actors to provide the intelligence required for effective workforce planning and 

commissioning of education and training. Providers are best placed to identify current and future 

resource gaps, and their continuing and growing input here is vital to establishing a rigorous and 

realistic evidence base.  
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Part 2: Health and adult social care: information 

Clauses 79-85 

Summary 

The data provisions in the Bill are intended to work collectively to enable increased sharing and more 

effective use of data across the health and adult social care system. The general duties of the Health 

and Social Care Information Centre (the Information Centre; known as NHS Digital) will be amended 

so that it may only share information for purposes connected with the provision of health care or 

adult social care or the promotion of health. The Information Centre will be able to require private 

providers of health services to provide any information it requires in order to comply with a direction 

from the secretary of state. Other provisions enable the secretary of state to require certain providers 

of adult social care services to provide information relating to themselves, their activities in connection 

with providing adult social care in England, or individuals they have provided adult social care to in 

England or, where those services are commissioned by a LA in England, or outside England. There are 

also powers to enforce information provisions against private providers, as well as provisions that 

confer a delegated power on the appropriate authority to make regulations providing for a system of 

information in relation to medicines to be established and operated by the Information Centre, and 

specifying the type of provision which can be included in the regulations. 

 

NHS Providers’ view 

We welcome the ambitions behind the proposals to facilitate greater sharing of information across 

health and care providers. Any policy or legislative proposals that clarify data sharing parameters for 

people will undoubtedly improve the pace of change. Improving data quality, access and flows will 

underpin three core NHS long term plan aims: moving to population health management, 

progressing the prevention agenda, and tackling health inequalities. There will also be gains in terms 

of patient safety and improved efficiency.  

 

We recognise that the response to the COVID-19 pandemic has accelerated digital ways of working 

but with this increased use of digital technologies comes a renewed focus on interoperability. 

Interoperable systems improve the delivery of health and care, ensuring that clinicians have access to 

the right information at the right time. Greater interoperability will also underpin the integrated care 

agenda and help deliver shared care records across integrated care systems. 

 

However, we are concerned that these legislative proposals do not address the underlying issues of 

bureaucratic burden around data collections in the health and care system. Data requests and record 
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management are constantly cited as the primary bureaucratic burden on staff of all types. Data 

requests from regulators, commissioners and the national bodies should be proportionate and have a 

direct link to improving care. The proposals seem to increase the reporting burden on providers 

rather than decrease them as per the white paper intentions, and it will be important to ensure that 

reporting is not used as a command and control tool. 

 

Many trusts as well as other health and care providers need investment to improve their technical 

infrastructure, as data is only as good as the technical flows an organisation’s infrastructure is capable 

of. Consideration therefore needs to be given as to the support and investment required here and 

the implications for implementation. Moreover, we are concerned to ensure an aligned approach to 

the digital agenda. 

 

Part 3: Secretary of state's powers to transfer or delegate 
functions 

Clauses 86-92 

Summary 

These clauses give the secretary of state powers to make regulations to confer a function on a body; 

abolish a function of the body; change the purpose or objective for which the body exercises a 

function; and change the conditions under which the body exercises a function. The bodies in 

question here are HEE, the Information Centre, the Health Research Authority, the Human Fertilisation 

and Embryology Authority (HFEA), the Human Tissue Authority and NHS England.   

 

NHS Providers’ view 

Of particular note here is clause 87, which would allow the secretary of state to transfer functions 

between bodies. The secretary of state may not change functions in a way so as to make NHS 

England redundant but they can abolish the other bodies by regulation. The power to abolish a body 

such as the HFEA, or the power to transfer the majority of their powers to other bodies, requires 

proper parliamentary scrutiny. We believe that such changes should require primary legislation.   
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Part 4: The Health Services Safety Investigations Body 

Clauses 93-119; schedules 13, 14 and 15 

Summary 

Part 4 of the Bill puts the Health Services Safety Investigations Body (HSSIB) on a statutory footing. 

The organisation is currently established as the Healthcare Safety Investigation Branch (HSIB) under 

ministerial directions as part of the TDA and hosted by NHS Improvement. Schedule 13 describes the 

constitution of the HSSIB, including the appointment of the chief investigator and funding. Schedule 

14 describes the exceptions to prohibition of disclosure of protected material. Schedule 15 contains 

consequential amendments relating to Part 4.   

 

NHS Providers’ view 

NHS Providers strongly supports the principle of creating the HSSIB as an independent statutory 

entity and enabling it to conduct safe space investigations so that the NHS can improve patient care 

and learn from when things go wrong. Organisational cultures that support staff to speak up have 

higher levels of staff engagement and patient satisfaction and are associated with reduced errors in 

care and better safety. In 2019, the Health Service Safety Investigations Bill was published but did not 

progress through parliament. We are pleased to see a number of helpful revisions to those earlier 

provisions within this part of the Bill. Nevertheless, we are concerned to ensure that the 

Bill provisions genuinely enable the HSSIB’s independence – crucial to its ability to carry out its 

intended systemic safety role – and protect the integrity of safe space.   

 

Key clauses and NHS Providers’ view 

Clause 95: Deciding which incidents to investigate 

Under Clause 95, the HSSIB determines which qualifying incidents it will investigate, but this is subject 

to the secretary of state’s power to direct the HSSIB to carry out an investigation of a particular 

qualifying incident or qualifying incidents of a particular description. The secretary of state’s directions 

must be in writing, and may be varied or revoked by subsequent directions, and they may provide for 

a person to exercise discretion in dealing with any matter. 

 

NHS Providers’ view 

The parliamentary joint committee on the Draft Health Service Safety Investigations Bill in 2018 made 

clear the importance of the HSSIB’s independence of judgement in deciding what investigations it 

undertakes. We note that a direction “may provide for a person to exercise discretion in dealing with 

any matter”, but this does not seem to be a sufficiently strong safeguard. If the secretary of state is to 
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be able to direct the HSSIB to carry out an investigation, then three explicit balancing provisions are 

needed to maintain the HSSIB’s independence. Firstly, it must be able to decline to carry out the 

investigation where there is reasonable justification. Secondly, adequate funding must be made 

available to the HSSIB to enable it to carry out such investigations in order to avoid compromising its 

ability to carry out its investigative function as the HSSIB would otherwise determine. Thirdly, the 

continuing independence of the HSSIB in how it carries out any such investigation and the 

independence of its consequent recommendations is paramount and should be explicitly protected.  

 

Clause 106: Prohibition on disclosure of HSSIB material; clause 107: Exceptions to prohibition on 

disclosure; and schedule 14 

Clause 106 sets out prohibitions on disclosure of HSSIB material. The HSSIB, or an individual 

connected with the HSSIB (past or present), must not disclose protected material to any 

person. “Protected material” means any information, document, equipment or other item which is 

held by the HSSIB or a connected individual for the purposes of the investigation function, and which 

relates to a qualifying incident, and which has not already been lawfully made public.   

 

Clause 107 sets out exceptions to the prohibition on disclosure. Prohibitions do not apply to a 

disclosure which is required or authorised by schedule 14 (see below), other provisions within part 

four of the Bill, or regulations made by the secretary of state (for example, by reference to the kind of 

material, the matters to which it relates, the person from whom it was obtained, the purpose for 

which it was produced or is held, or the purpose for which it is disclosed). Regulations may provide 

for a person to exercise discretion in dealing with any matter. 

 

Schedule 14 describes the exceptions to prohibition of disclosure of protected material. This includes 

the HSSIB disclosing protected material to a person if the chief investigator reasonably 

believes it necessary:  

• for the purposes of the carrying out of the HSSIB’s investigation function 

• for the purposes of the prosecution or investigation of an offence relating to investigations 

or to unlawful disclosure 

• to address a serious and continuing risk to the safety of any patient or to the public; if it is 

reasonably believed that the person is in a position to address the risk; and if the disclosure is only 

to the extent necessary to enable the person to take steps to address the risk.  

 

A person may apply to the High Court for an order that any protected material be disclosed by the 

HSSIB to the person for the purposes specified in the application (which can include onward 

disclosure). The HSSIB may make representations to the High Court about any application. The High 

Court may make an order on an application only if it determines that the interests of justice served by 
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the disclosure outweigh (a) any adverse impact on current and future investigations by deterring 

persons from providing information for the purposes of investigations, and (b) any adverse impact on 

securing the improvement of the safety of health care services provided to patients in England. Similar 

provisions apply for senior coroners to make applications for disclosure and onward disclosure.   

 

NHS Providers’ view 

There is a wide body of research that evidences the importance of work environments that offer 

‘psychological safety’ for staff to discuss in a confidential setting the circumstances of an incident that 

has resulted in avoidable harm. It is through a robust application of a safe space that the HSSIB will be 

able to command the confidence of participants and best understand the safety risks present and 

make appropriate recommendations.  

 

However, there seems to us a risk in the current drafting that the exceptions on prohibition of 

disclosure are wide ranging, discretionary and unreasonably open to external applications for 

access. For example, the impact assessment published for the previous HSSI Bill in 2019 noted 

that, “Litigation in healthcare is a more frequent occurrence than in other areas of accident 

investigation. It is therefore possible that lawyers representing patients or NHS staff involved in safety 

incidents that have been investigated by HSSIB, may make applications for disclosure of ‘safe space’ 

information hoping to uncover material of benefit to their clients”. The High Court’s balancing 

test seems liable to be intrinsically balanced towards considerations of legal justice rather 

than systemic patient safety or learning, not least as the ability of the High Court to consider 

disclosure as potentially deterring information provision is questionable given that the HSSIB has 

powers to compel interviews and information provisions. With multiple avenues of information and 

powers of investigation – as well as the HSSIB’s final reports being available – other bodies do not 

need access to protected material simply thanks to the convenience of the HSSIB’s existence. As the 

joint committee concluded: “We recommend that the draft Bill be amended to put beyond any 

possible doubt that the ‘safe space’ cannot be compromised save in the most exceptional 

circumstances, and therefore that the prohibition on disclosure applies equally to disclosure to 

coroners”.  

 

We will seek articulation during debates in Parliament as to how the government expects these 

provisions to work, with examples of where disclosure may take place and the level of where the bar 

is set in considering disclosure. We will also seek a tighter drawing of the boundaries of safe space to 

ensure its appropriate preservation and in turn support participants in playing their full role in an 

investigation. We would suggest for example that the tests for an application to disclose protected 

materials must be sufficiently strong to ensure that disclosure is only sought in extremis, that there is a 

clear and overriding public interest in any disclosure, that the anonymity, safety and privacy of 

https://publications.parliament.uk/pa/jt201719/jtselect/jthssib/1064/106406.htm#_idTextAnchor024
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participants is respected without exception, and that current and future investigations are not 

jeopardised.  

 

Part 5: Miscellaneous 

Clauses 120-129; schedule 16 

Summary 

Part 5 covers a range of issues. Clause 120 sets out proposals on international healthcare 

arrangements intended to enable the government to implement more comprehensive reciprocal 

healthcare agreements with Rest of World countries, subject to negotiations. Also included is a new 

duty on the Care Quality Commission (CQC) to conduct reviews, assess performance and publish 

reports on the exercise of regulated care functions by English LAs relating to adult social care and 

providing financial assistance to social care services. Clauses here also enable changes to be made to 

the professional regulation system; restrict the advertising of certain food and drink products; set 

minimum standards for food and drink in hospital settings; make regulations regarding food 

information and labelling; and introduce powers for the secretary of state to introduce, terminate or 

vary water fluoridation schemes.  

 

Key clauses and NHS Providers’ view  

Clause 121: Regulation of local authority functions relating to adult social care 

Clause 121 clause sets out a duty for the CQC to conduct reviews, assess performance and publish 

reports on the exercise of regulated care functions by English LAs relating to adult social care. The 

secretary of state will set objectives and priorities for CQC’s assessments. Under the proposals, CQC 

would be required to set and publish indicators of quality to assess LAs’ performance and prepare a 

statement setting out the frequency of reviews and a methodology for assessing LAs’ performance, 

with flexibility to set different indicators, objectives and priorities for different cases. The secretary of 

state will have powers to direct CQC to revise its quality indicators, assessment framework, and 

frequency and methodology for different cases.  

 

NHS Providers’ view 

We are broadly supportive of the duty for the CQC to conduct reviews, assess performance and 

publish reports on the exercise of regulated care functions by English LAs relating to adult social care. 

However, we note that this would involve the CQC becoming involved in assessing commissioning 

and administrative activity, potentially taking it away from its core remit of assessing the quality of 

services. In addition, we have questions around how the CQC would assess an LA’s performance, how 
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they would define the link between an LA’s activity and the quality of local services, and what impact 

these assessments would have on the quality of services being delivered.  

 

Clause 122: Provision of social care services: financial assistance 

Clause 122 enables the secretary of state to give financial assistance to bodies engaged in social care 

provision or connected services. The secretary of state may direct an NHS trust or an SpHA to 

exercise any of the functions of the secretary of state in relation to this financial assistance.  

 

NHS Providers’ view 

This clause seeks to remove bureaucratic barriers to providing rapid financial support to a social care 

provider sector in exceptional circumstances, as seen during the COVID-19 pandemic. Currently, the 

secretary of state can only make such direct payments to not-for-profit bodies, so this clause expands 

existing powers to allow direct payments to be made to social care providers in England. 

 

While we recognise the drivers behind the proposal in the Bill to provide financial support to the 

social care provider sector at speed in emergency scenarios, we do not think that the current Bill is 

the right legislative mechanism. We believe instead these powers should be incorporated into the 

relevant emergency legislation as temporary provisions with appropriate safeguards. We are 

concerned about the unintended consequences of establishing the secretary of state as a potential 

direct commissioner of social care providers. This risks undermining LAs’ commissioning role and their 

knowledge of the local provider market. We are also concerned about the power it gives secretary of 

state to direct trusts and SpHAs to make payments to social care providers, and we do not support 

this approach and the implication that funding may be required from trusts.  

 

Clause 123: Regulation of health care and associated professions 

Clause 123 enables changes to be made through secondary legislation to the professional regulation 

system. It also permits a currently regulated profession to be removed from statutory regulation when 

the profession no longer requires regulation for the purpose of the protection of the public. The 

clause also provides an updated list of the legislation that regulates professions. There is a subsection 

in this clause which says that this may include senior managers and leaders.  

 

NHS Providers’ view 

The intention of this clause to enable broader changes to the system of regulation for healthcare 

professionals is welcome, as we hope it will help create a more adaptable framework of rules and 

processes governing the professional activities of NHS staff. We have responded positively to the 

government’s Regulating healthcare professionals, protecting the public consultation which, for the 

https://nhsproviders.org/media/691668/nhs-providers-professional-regulation-consultation-response-june-2021.pdf
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most part, sets an encouraging direction of travel towards a proportionate and flexible system of 

regulation which will help to ensure patient safety while better supporting the future needs of trusts as 

employers, and the NHS workforce as a whole.  

 

However, we note that statutory regulation of senior managers may not resolve the issue of concern 

(that is, the potential for a revolving door for ‘poor leaders’) and is, in practice, very difficult to make 

effective – it will not preclude the possibility that an individual with a good track record may make a 

mistake, nor can it prevent non-compliant behaviour. For these reasons, we have challenged 

proposals to introduce regulation of senior managers. If the regulation of NHS managers is going to 

be pursued, we would strongly suggest that the circumstances in which the measures could be 

brought into statutory regulation are fully consulted upon. 

 

Clause 124: Medical examiners 

This clause amends the Coroners and Justice Act 2009 in England and allows for NHS bodies, rather 

than LAs, to appoint medical examiners. This means that every death in England and Wales will be 

scrutinised either by a coroner or by a medical examiner. It also introduces a duty on the secretary of 

state for health and social care to ensure that enough medical examiners are appointed in the 

healthcare system in England, that enough funds and resources are made available to medical 

examiners to enable them to carry out their functions of scrutiny to identify and deter poor practice, 

and to ensure that their performance is monitored by reference to any standards or levels of 

performance that they are expected to attain. It also introduces a power for the secretary of state to 

give a direction to an English NHS body in order to: require the body to appoint one or more medical 

examiners, set out the funds or resources that should be made available to such employed medical 

examiner, set out the means and methods that may be employed to monitor performance of medical 

examiners. These clauses do not give any English NHS body any role in relation to the way in which 

medical examiners exercise their professional judgment as medical practitioners.   

 

Clause 126: Hospital food standards  

This proposes to give the secretary of state powers to adopt secondary legislation that will set 

minimum statutory standards for food and drink provided in hospital settings.  

 

NHS Providers’ view 

We support the ambition to make food in hospitals safer, healthier and more sustainable, as it is an 

important factor in patient recovery and wellbeing. Trusts are already working hard to ensure they 

meet nutritional standards and provide good quality food. Arrangements for catering within trusts 

vary. Some do not have the kitchen facilities to be able cater on site for patients, and so they will have 
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links with national wholesale suppliers. Elsewhere, some trusts have been able to develop close links 

with local suppliers, and others have been able to maintain their own kitchens. These differences will 

have an impact on how quickly, and at what cost, individual trusts will be able to comply with any new 

nutritional requirements. Potential cost implications could include investment in additional workforce 

and facilities. There would also be costs associated with renegotiating and winding down contracts 

and arrangements with suppliers/outsourced caterers. There must therefore be a statutory period of 

consultation on any new nutritional requirements before they are made to avoid unintended 

consequences and unrealistic asks of trusts. 

 

Part 6: General 

Clauses 130-135 

Summary 

This chapter of clauses includes powers which allows the secretary of state, by regulations, to make 

provision that is consequential on this Bill. Where regulations modify primary legislation, the 

affirmative procedure must be used. Otherwise, the regulations can be made under the negative 

procedure. This provision may be used to amend primary legislation passed in any part of the United 

Kingdom.  Where regulations are made under this Act, those regulations may make consequential, 

supplementary, incidental, transitional or saving provision. Provisions also sets out the territorial extent 

of the Bill, further financial provision necessary as a result of the Bill, and that this part of the Bill 

comes into force on the day that this Act is passed and that the short title of the Bill is ‘The Health and 

Care Act 2021’. 

 

NHS Providers’ pre-legislative work  

In recent months we have been working hard to influence the legislation which has been presented 

today. Member engagement over the last few months, underpinned by a new member reference 

group for the Bill, has been extremely valuable in helping to form our positions on key issues in the 

run up to today’s publication of the Bill.   

 

In January, following extensive member engagement, we responded to NHSE/I’s Integrating Care: 

Next steps to building strong and effective integrated care systems across England consultation, 

welcoming the strategic direction of travel to integrate health and care at a local level through 

stronger collaboration and system working, but raising concerns that many significant questions 

regarding ICSs and their core purpose had been left unanswered. Our full response is available on 

our website.  

https://news.nhsproviders.org/t/52PX-D6BY-2EYIA3-9GXVH-1/c.aspx
https://news.nhsproviders.org/t/52PX-D6BY-2EYIA3-9GXVH-1/c.aspx
https://news.nhsproviders.org/t/52PX-D6BY-2EYIA3-9GXVI-1/c.aspx
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In February, the government published Integration and innovation: working together to improve health 

and social care for all, setting out proposals for a Health and Care Bill. These further developed earlier 

proposals, as well as putting forward several new ones, as we examined in our on the day briefing. 

Alongside the publication of the government’s White Paper, NHSE/I published five new 

recommendations for legislative change in regard to ICSs. Our on the day briefing is also available on 

our website. 

 

We gave written and oral evidence to the Health and Social Care Select Committee inquiry on the 

White Paper, setting out priority issues for the committee to consider. We have engaged with 

politicians from all parties in the run up to Bill’s publication and will continue to do so as the Bill 

progresses.  

 

In the run up to the Bill’s publication we pushed hard to secure small and focused stakeholder 

engagement groups with both DHSC and NHSE/I and played a key role in the discussions of these 

select groups in addition to ministerial meetings and regular bilateral meetings with senior decision 

makers across DHSC and NHSE/I.  

 

Media statement 

Bill signals way forward in fast changing health and care landscape 

 

Responding to the publication of the Health and Care Bill, the chief executive of NHS Providers, Chris 

Hopson said: 

  

“We welcome the publication of this Bill which will help provide clarity for trusts in a fast changing 

health and care landscape. 

 

“Trusts have been at the forefront of the move towards closer collaboration and integration between 

health and care, a process that has accelerated in recent months to deal with the extraordinary 

pressures of the pandemic.  

 

“The forthcoming legislation will formalise this process, so trusts and their partners can plan and 

cooperate more closely to help build healthier communities. 

 

https://www.gov.uk/government/publications/working-together-to-improve-health-and-social-care-for-all
https://www.gov.uk/government/publications/working-together-to-improve-health-and-social-care-for-all
https://nhsproviders.org/media/690914/nhs-providers-otdb-dhsc-white-paper-final.pdf
https://www.england.nhs.uk/publication/legislating-for-integrated-care-systems-five-recommendations-to-government-and-parliament/
https://www.england.nhs.uk/publication/legislating-for-integrated-care-systems-five-recommendations-to-government-and-parliament/
https://nhsproviders.org/media/690901/nhs-providers-on-the-day-briefing-legislating-for-integrated-care-systems.pdf
https://nhsproviders.org/media/690901/nhs-providers-on-the-day-briefing-legislating-for-integrated-care-systems.pdf
https://committees.parliament.uk/writtenevidence/23179/pdf/
https://committees.parliament.uk/oralevidence/1783/pdf/


 

  

 

NHS Providers | ON THE DAY BRIEFING | Page 36 

“We therefore think there is a lot to build on in the government’s proposals, which herald the biggest 

reforms to the NHS in more than a decade. 

 

“However we have been clear about key areas of concern for our members, which will need to be 

resolved as the Bill goes through parliament.  

 

“It is very important to preserve the operational and clinical independence of the NHS so any new 

powers of direction for ministers do not impinge on issues such as procurement, treatment, drug 

funding and the hiring and firing of frontline NHS leaders.  

 

“It’s also important to ensure Ministers have appropriate powers in decisions over how local services 

are configured and that changes which improve quality and safety are not inappropriately blocked. 

 

“There is no suggestion here that a publicly funded service like the NHS should not be held to 

account. Rather, that the strategic direction is the domain of politicians, who should then allow NHS 

leaders in operational and clinical roles - with day to day responsibility for supporting patient care - 

the space to deliver those strategic objectives without undue political pressure or interference. 

 

“The new integrated care systems (ICSs) should develop to meet local needs, rather than being 

pushed into a one-size-fits-all approach. 

 

“We are continuing to argue for a careful balance in how new potential controls on capital spending 

may be applied to foundation trusts in local systems. 

 

“And it’s vital that the legislation addresses the lack of a transparent, costed and funded long term 

workforce plan. 

 

“We urge the government to continue to listen to the NHS frontline in shaping its proposals.” 

 

 

https://nhsproviders.org/news-blogs/blogs/five-priority-areas-for-scrutiny-in-the-forthcoming-bill

